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ABSTRACT

Recent proposd of European Union Commisson's establishing investment court system in TTIP
(Transtlantic Trade and Investment Partnership) is remarkable in many ways. This proposd mainly
intends to promote trangparency and farness in investment law regime through establishing first and
appellate court, government-gppointed judges instead of party-appointed arbitrators as well as securing
hogting state's stronger regulatory authority. Until recently |SDS(Investor-State Dispute Settlement) has
been done through main conventions under US influence such as ICSID(International Center for
Settlement of Investment Dispute) and UNCITRAL(United Nations Commission on Internationa Trade
Law). However, it has been criticized tha invesment law represented with ISDS has been focused
more on protection of investor's postion rather than hogting nation's position. It should be noted that
in the latest OECD conference, EU further announces its tentative plan to develop this bilatera
investment court system to multilatera investment court system. Conddering sgnificant criticism
regarding exising ISDS due to its nature of private arbitration such as confidentidity of the
procedure, inconsistency of the tribund's decison and bias of arbitrators, EU's proposa can be seen
as emergence of a new regime in invesment dispute. It is Hill in the phase of initigtion but, this
proposa suggest to use public law approach rather than pure private law gpproach of arbitration and
it dso suggest further to create more legitimate and stable investment law regime while resolution
mechanism for investment dispute continuoudy evolve.
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e o g Azt =]l FAREEE 37 o] ISDS(FARAE 571 1F ASAE,
Investor-State Dispute Settlement)®l] 2135} QQom 1 F 3] Ax} dAo] &4 &
HA FAAL 57 2F FAQ) B8 AR AT7HA] SEz SRR Ho 4 38w
At of bxdo v i A I AFadrt FHEHA Jrk ISDSe 719t o]
F2F A0 58, 7H 1lE T o5 FARPE 5 B A=Y 78 AR Qe
S PAA He AR FoAd nls| FAAte] A HE FA 0 =R o] R0l rk
=5 FACE IAFAY AA Axtel] 2A A 2 Gzt S Ha A Wl
3k 8750] Qo] stk @A 4 EAe A AAIR o= AAsE 5300717 de At
FA38 A (Bilateral Investment Treaty)? A7 8 (Free Trade Agreement) 73] FA}
AN 23 wet o]FoA L QeE, BRI Y F Shie AFE TA
(arbitration)7} &FHT 24 ZA49] F A7 |A=A 995 Fsi7ta Avk= Zoltk
FAA} =7 SAe 7188 =7 w7 &5 giEo] ARIQI BT B {A=E
2 29 HES AXA ol AF SALES A7lshe FuE J4 o 1 ol W=
7t S7Alel e, 2015K g sfiRk A AAIF o= T0o7do] AliEo] AEHEE AMY
Hu A5 715 201619 1€ A F 696710] A=Ak 20151l Al7]E ISDSY
76%7F 7k 2 7] 39237, 5§ ¥ By HoK77), uF ¥ &% BT7), Ad &
T TOE FAF fX=e F8 4k Ql=ake} o] Sk 20151 A)7]1E ISDSellA
FAAEo]l A4 A2 B4 A=Y 8 AAEE2E AAA oUA] ok NS (HA
2074 o), BAF frx= AR AR QIgE FAF -8(expropriation) ] ZA(671 ©]
D), &= FAR Sl B BAF fA= AR 2Pl B3 EAI6A o), FAA =
o] FHsh= FAA|=TY glolAlaut s7ke] ERWA FHa B AR EAIGA old)sel A
t}. o] o9l AEA Tt TAClFEE FAHAITY ZAAE B FAHA=o £A
Z1dell thgk ZAREA] S0l Atk TA W Fhe g 19 Al 1,500%F 22 (Aeroport
Belbek v. Russia)ollA #1209 @2(Pugachev v. Russia)7FA &2 #3EEF| o] HEAL H|-E
I 2 FAME7A AP FARe BANA S B A Fas A e A
o2 Yehtar tt (International Investment Agreement Issue Note, United Nations
Conference on Trade and Development, 2016: 1-19)
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ICSID®} UNCITRAL 4t FAR2A a2 71392 ISDS #4 <] tiF-Eo] A 10
o] o] R Y= ol 1 7|3t B ISDSE =A| Bxl B F3 7ARA, &
Aglo]l A HAA g4 digk /I 875 woleal JAUTh 53| ISDS7F FAMTA]
=] 7P} F 40 S v FAHL UEHAR IASA Y] AFERR] YF
I vdAgdel 4Ztel A4 o]Fo] FHom, w2 FARIE thEEe] FrAIEA FA
Hoo] 5221 bl xFE] k= v Sl AR FAE Ao ARdo|t) &=
3k SAlAQL A FA)e] Azl HolAlo] ISDSO| IR EUEHAA, A4S B F713
A A AP Boh A5 A b 5 JdE 77T gitke RiRE R et
t}. o]} At 50% 77 ISDS7F A2 A2k § FAx(annulment) 7} S o] ¥ &
T #go] A TR K3l e AR AR Z847 ul82Ql SHAA 1
slopst Aotk I3 gh 72l 20154 )% AAIE EUS| FEAPHY A A E ME2
ISAFEA R P =R Hogxa 9lom E3] ICSIDS UNCITRALS] ISDSE
Aoz A FAEARI= g8 SHE EUT FAHYS AkelaA F2 71 &
A ANA M AR eFEHAY FEAY 3, 5848 T AnE EEsta
NS FE5T Fav) ok
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A 10 o d3F ISDSe] &84 9 FHAe #3 =ov FE BRI
(Non-government Organization)g& A|2tS.2 UN¥ ICSID o2 YEePdth 53] FAk5
Als ARIGANZES] AP SAeE D] i EAZART 57telw o Yoyt 1 =7}
o &= =R det oFolx FEFS HX = 3F FZo] Atk olfE B =
o] A&E I 7EE o] $ith(3H4] 3] 2015)

olgdt £ Ao FAIE A= Jfde] =97t loistovt FHEAY Alae AAHA
FAEA] AQEE HE 2 AREEA] 28a 71EA AskE o|oAA] HERE HI7EA|
o] Al thalA 521 Yol FHIE oAT AL E 4 S Zoltk ol Qs et
o]o]x1 UNCITRAL A5 2dut 3lojoll A =g vt Ut} o]23t Ao Sl = £}
17, UNCITRAL 20144 19 “Zofe] ZATE FAAF 57F 1F SAjol|l Ao Tl a3
713, °]al UNCITRAL FHA 12"s AAst d8sh7] ARt 1-]al o) A4
H FAEA A 23 ISDSO| theiA s & f2lo] A8d F YT “Zof ZAZL FAb
A-=7F B FAelAe] FAdel g UNFeHUnited Nations Convention on
Transparency in Treaty-based Investor-State Arbitration) &, UNCITRAL EHAEeF
< AYE) ol FAHEAY A Alaret #Este] AV 7 & WSt | fefolet
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AF7HA] 71 ISDSel 87502 £ B ARFES 919k Z¢] UNCITRAL %843
T2 WollA 119} #Ag FREs AFHoR st & w¥og £ 4 ok ICSID
AT WE 9o WEE =3 20061 AAst T Alarel] #Ed w¥s 119
SIAIRE ARB] AR oAt wetAlE T Aol ABEA] & AXE T Utk
& oF2 A A @tk Ao|thkd) o]i= UNCITRAL# ICSID7} SA1H2& 714

1) UNCITRAL 4173 7| 32Dl R34 2849 1 shd, MeA, dee, 5
3. A4 - IGEQ SHA FN-FASFEE AL AEVIEIAL} FA A& Q@ 1
FARA R A, == A ) st FN

2) ICSID 2414 Al 82234 52 4% 3 A9 A%, BT The AR Folvt 2
ash} B WAeelol d BALE R, PR Fol A AA B oS D AE 2
A 3.

3) ICSIDS] F4 AL w=Us 0 2A, 2006d2] FATH UEL APegn 1ol A - Fo| 2ES
Hmahe e 2o
- 784 #: “The Centre shall not publish the award without the consent of the parties. The Centre
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2. 1SDS el 7lu| gs Sof 2 2! Sgdgu =242 =X

AWG Group v. Argentine Republic

B 57k BAle] FANH AR FA) thE AR EE 713 AT 9 A
B WY EE CSDATIS S99 7198 13T 5 Uk

200734 10¥ 12¢ ol=3EY AR ICSID okt FAFRel oAsk] SR
Gabrielle Kaufmann Kohler®] Aol ois] A 7|9A14L 3} tHHome Page,
Fagre Baker Daniels). o}23IEju} AH= g FA)Qlo] of=dlE vl E2i3F A4S W)
A Compania de Aquas del Aconquijia S.A. Vivendi Universal S.A. v. Argentine
Republic AFoA] SA191S WS o] f2 FA 719414-S sl =tk =3 GAR
=9 SAE 3 2007 11¢, ofl=dE A= AT FY AUl gk 23}
ZIHAHAE AE3=t, 1 olfi= ol=dlEy AR= “sd TAQ1e] Suez®t Vivendi
o] F21& Afrata oM, B A #Ed 4] Eoke] USB 179 @At o]7] wiwol
SHAR HES g F itk ol=2dEY BRe i FAe] SARE
ICSIDell o]&3t AbdS s7iekA] tthe Al &4 Atk AR =9 221 71940 =
Uz 2719 ICSIDAICZ2S A=A o]2dt TR 739} 344 EAll= ISDSe

I
T3 =20 wjio] £ o|4E EAAE 3t

7120 A AR AIAE oled S Aol BARARS] AR AR H el {)ztsto]
TARARA PR A s shel =R qAROY SUke PAAE She

may, however, include in its publications excerpts of the legal rules applied by the Tribunal.”
- 7R 3 “The Centre shall not publish the award without the consent of the parties. The Centre
shall, however, include in its publications excerpts of the legal rules applied by the Tribunal.”
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a5 1 st Itk @A) ASH o AYIHL Y T4 B4 WA Fo A F
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FAREA | daAls EUEIESE & w2 Ad 2002 wl=re] 937t FoSx1ugHy
(Trade Promotion Authority)& AP HA] FARGFo] 1S Aol v, o] HE 7]
o] AT EAANA Bz AAY W FAr]Fu olet fARE 71TE Ao EH
Fozgo] ExzgEo] o dBAdS AFsh] sk 2k AR BF Jth(Trade

Promotion Authority Act:2002, 3801-3813)% ©]3- 2004\ CAFTA(S VAT EA) ol A

M

4) o}23IEjte] BAEA BAG Eoks tHE-E 3402 EoFRA BA| of2 ey R AANY
o dFo g FFEok WYsE HAF5He —%{3}9&‘3} NG AA 5 =793 ALY JAE
HAFH O R FEHA HHA] 2000dh & AAN7] dZolA ol2E Y AR BREFH 2X|E
o] WASHA HHA FEAAEC] ©|oF AZlstal £ 42719 FA FA] &Fd EEle A7t

5) (3) Foreign investment. Recognizing that United States law on the whole provides a high level of
protection for investment, consistent with or greater than the level required by international law,
the principal negotiating objectives of the United States regarding foreign investment are to reduce
or eliminate artificial or trade-distorting barriers to foreign investment, while ensuring that foreign
investors in the United States are not accorded greater substantive rights with respect to
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1) &l=9l 23 EAH(Foreign Direct Investment)®] EU 4 9 F9 HY wiF3

B o R o]Foj EUZF 2009 Bl~E 206 o] FA, 9=l A3 ExHFDDE
3| d=re] o] ohd EUS 355482 (Common Commercial Policy) 2.2 ZA73%H vl
ol thadt 22 d<lo] gtk 94 EU9| a9 Fa £+ % 39 FaF #2E T2 &
A% A3} EUR f4I8E sl Fxte] S8 of,4009] 2], A AlA 54 x5l
Al oF 25%F AHAIRIY. 18]al EUZF AR A0 2A Aol o g B 59 E3h oF
43309 2HE A AA Y FAF FH 33%E AR $E(UNCTAD WORLD
INVESTMENT REPORT : 2016) TTIPe] 7 €+ts] =9 € 20143% vludls 35
of EUY Falm 2 B4 X949 S7FH 719 2 7hrto] S71sto = e 229
A71ZAA = 78kl EUZF 583 FARA = QoL ghvh= Z1s Hof Fal Stk EU
A d3]= sl HRIE FHe 749 vlFo] =olA|al 9Jal 229 supply chaine] 71Hs]|
Aol we}, FDI9F 74 1k #AZ} & oj&Z o] Hojxlth= ARdS el v ot =
EU 9ujollA 7} 3ld=re] FDI ¥ A3 Y8o] e o|f= Ui os 2r8381A =
A9 daE Tl Jue] AA &F 584 9 S FHstuA siath olE B F
AAES 28-S A o2 EU 9y FDI® /&< 21, EU 9 9¢] BExa59] 34
SRS slA “FTAFR] 9 A FA Ao 20| MRIL FesiThe s EURSS
A3]o| A AFsATE (A3, 2015 154-155)
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9179l AHEAHFDDE EUS| 35 54 AH02 85p] Aol At B4 nay
3 Aol o R A% FAFe] TAHA oItk F; FTASH 2ol EU AdolAe]

investment protections than United States investors in the United States, and to secure for
investors important rights comparable to those that would be available under United States legal
principles and practice, by (--*) (&) seeking to improve mechanisms used to resolve disputes
between an investor and a government through (+++) (iv) providing for an appellate body or similar
mechanism to provide coherence to the interpretations of investment provisions in trade
agreements. 57} & W& 204 =z & AL
https://www.law.cornell.edu/uscode/text/19/3802
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AFIE EUGAL D3]] 343 HE0] FH9] “EUROPE 2020704 AAJRE F-H3t S22t
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Q=2 AHEAFDDE T8 o2 X 83hA HUTh (47,2015 157)
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B AR Q] =%l A FANFDD Fio] i 36 574 BHo= ¥3}E]
AAA, 7 Fd=o] FA B PAHS Pde A vjEo| EU Ao B4 A B8-S
BE T A HATE F glaE 20 AA olddle AE U= FYo|EE EUZL #
ASE FTA(Free Trade Agreement)S R FAA-=7F &5AISDS)0l theh =&

o] 3= o] QA etk wepA] B 2oF A Ao] o] Folxl 20001 ©o]F, EUCAl FA}
1S FAES AAT F e dAge] FAAHA, EU-7iutt FTAS! CETA(Canada- EU
FTA)E AIEte 2 o]% A =& FTAC disiAs FAA-=7F &FA(ISDS)E 233
T2 Adtel] #E @ W&ol tielA EU 2] B4 B3 ZAS A8star vk & FTA
T EUZE 3hte] JAaAe Agos B4 FiEo| AAS she 2102 EUZF A8k
ISDSol| thgk ek oJojE & & e A ©xoltk EUxe 7|&9 Tt =71 454
(ISDS) Ht} t] e dAxte] B8 R T2 fx= AR fAldgel] #A3 A1t
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W AT B A LGS 98] FARETHNE 2 BN 2] Tt )
A QA AN, ol A2 Ba® Atk B AvkEase] FTAC) 483 gich
Mol A guge thesh RTh(ARE, FEL 015 14)

(D) FAESAY A e

NE BAA-TIE B WA WgolH BE 95 el FUREE AT AU
A A mAgo R, T BAe dow ni AR FAATE HAshL 9
T3 FOHEE BHOE mapEH WHOR o]Roly YRExe] $HAS BAY

USA, ool tisix= o o A e o fitke Ae BASIH. 18al FARAE
Aol et FHAT sidde =ol7] AsiM Bk g7t tieoll gk HEil VEs

AASEAL At} (European Commission, 2013)
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e 757 Bl I &% 9 3] Ades Addsket o s 2AF 2R
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22X, A= F8shs AS WAL ok 8ol A Fd =7k AR B AE
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F5Y Tt FEo 2, EUS FARA-=7F BASNAA oA T8 AA4lAel|A; | F
ZF HR A FIHEHA] =9] Ha e FHA Aol FAelA S BHoFa Q) 79
UNCITRAL T84 12lo] A8EAA Ao 84, va 274, =4 o, Sl o
3 =4 59 #4152 UNCITRAL ol 7}t g7RaA ol Z=3RaAth(7443%1,2015:171)
%, 7129 BEAA AASINAE 72 o o Tjlo] =oFHa = A 3N,
AE3] 370, olsiBAIAY] o AEE §8S TS 385t Ho=EA flolA Audt
ICSID?} UNCITRAL SAItEleA B 2dE3 8oz FHAS Assiith
(European Commission, 2013) EU-7lYt} 7] FTAE FAE S 23 9 ISDS A|2=Eloj|
i3k EUARS] 4383 ks vhE A2 o o I FARES A3t §40]
TS visit

5. TTIPS| SAF 1p 2l ISDS 2 2A|

EU-7I5 3 FTAS] 331 o= 57 =71 Abelo] £33l A i) SdAs e
o] 20114 20121 &<t =27k XY =t T4 gl 7 R gloiM 52 wA
FAR JEA v=-EU 3t 7 F 1/30] M gFell AR AL 12 71 W -
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% 3 th(Hamilton and Quinlan, 2012) @WehA, & 2 457t 78 583 749 2
7F =7k e AR A =2 AAA oA LM 20139 69 TTIPS] A d4<
ARSI TTIPS] A2kt 34 EU 3913 F F=(DG Trade)ollA ISDSell thal
A 7%l ml=at 97)0] FARA Y] AR s T 23 == HA die] FE A
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o2 Q% EHAEAZF TTIPS] ISDSZEE0] theh vl#]2lS 7P A sFATh? webA,
EU= 20159 7€ 103+ @3ollA] xRS %3 9 7]E2] ISDS =949 oA 24 ¢
Ae FHohs ASE IET] AEE IgAIFEAPHYC] Q3= Qs =t

I EU SA49 34 Atos B =wym 354 Az
1. EUEXMHES| Aut I
1) EUSRARHY A4 Agre] vf7g

EU-H15e] TTIPS] 103 @AkolA 248 BUed SaA-27) 1 RAsiad sl
1SDSe] @ fruel 2P 1 ARH oisteh Sl AFH Aukciele] FTAQ
CETA®] AR EHe] U182 nlFolno} EUS vl 5] Aold WETZ, A4
A, A2 W] Aol s Bt P 7P eA FT BUS| AL 71Ee] 1CSID
51 UNCITRAL ZAIFeIN S04 Qe wasla, 24 A4 o] 594, 4Rl
A BB 952 olTo] & AL ThEAl etk BUE TTIPY $ARS 3 F4
7} 7F afAEe) AN F7kel o) Hal, R 719 F FAAES S8 Seis
£ Zasd FEGo BN FUS Q4 WET ISDSEPe) WalE wre) o1 T

TTIPY] ISDSEEe] SAIE FAsAE XA, 10 tigk o3& F3)7] 98 EU=
20143 3€ 279HE 79 13¥97HA] DG TradeolA TTIPS] FA1RE W [SDSol| &3 oA
% (Online Public consultation)< A133tATE 4719 H3F oF 150,000719] o)d-& k=
g 155+ 9] 9742 TTIPol| ISDSE ol gk EU AU AAe] BA-E Tl Bos
3 A= Aeldet 20159 1€ 13¢¥ Online Public Consultation®] Z3}el] tdh & F1 314
7} FNE AT (Commission Staff Working Document, 2015) -S8AF2] tji-E TTIPo
ISDSE 23Feh= Aol gk Ritiold-g AASA T dadolMs e vl=2 o] F4b
2 He g 2Rt SAPIAIAIZE o= &7s8kal ISDS 23 =shke AL g5 +f

7) Vattenfall A= 29l 7|41 vlelZ(Vattenfall) o] 2009 M ersledbd A A47 A <l - 5
7 A g AGTA T AR, TARE @)1 A @8z K Energy Chart Treaty ECT)ol &7
sto] SLAPERE A2 FAFARAYZAZAHACSID) O 149 2 7722 S84 (request for
arbitration)& 713k ARjtelth. & ARRES AR 7193 ARt S5 BE3 D5& olfrE =
T ISDS A EA ECTRe] FA4F Raxdd fuke olf=2 A7|Ho Hav|eEus 2 &
ool thet SAANZ7F L Aol I FAIAR] ARGt A FARRA Y] 7YY 74 544
e b R B T
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AAg =71e] WS4 aAA e tigk FsiE Selshs Aoletal shdtk &3 AF4A 9
AE TA719EY ISDSEE tigk wbito] EA)5H3th(Bridge Weekly vol.19, 2015) 3H4]
9k 1 @W ojfolle frgolARs]oll A AEE FAIR ] e = 2 AFlTt 7hsst
o= AHe Ag3skal ATk (Furopean Commission Report, 2015) ©]#3F AxZ <18l 2015
@ 799 TTIP 102} g4l EUE ISDSell thigh HWAIAQ1 R s wsisith

o] A= ulgto g EU A9A3)= ISDSl gk $2 AR TTIPE el wrdslr]
Asted FA 47FA] Gl A 7R o] Fasitt sth I WEo2Es (DFEA
B AR FAY A BE (2) FAHA 24 9 Vs B9 =3 Q)= ISDS
ko] A AR (W3R AES] BAE A A3 W8(Bridge Weekly vol.19, 2015) So=
i EU-CANADA FTA(CETA® A9 FAgA 23] &3 tj&o] 7]& ICSID9}
UNCITRAL®] FAZA4] TAlAle] el Aol tigk A /A et 53] 35
9] o]9)& FAE= trd] ANIEAAE EU 2 7 39259 FORFTE YafiA] AR
o AEIE v A3 & AL 78 7199 ARE Ad(Corporate Social
Responsibility) #F 22 F2Ake] oo tgk Beto] stk 21e AZSATh(37Y,
FE2, 2015 15) AT, SRRk} ARIkAe} 2], AA F ARAL] Ag-ell= TTIPo
A BEAR S [SDS 23e] A Hukzlog o ax|uk EU X}l F438h= ISDS
Z3e] Q7Aoo 712 BEAPA A EDE ExpAl] et Bov) oA i FTiH o s
2l 870] AHHo] Ake] Aglo] HolA|A| FHoi, EUQ 7Y FxgAo] o5l A
HE A= st (BEuropean Commision Report, 2015)

2) EU9| FApiede] 44 9l 7je

EU gujollA Fxp2} =71 3F &4 &SAISDS) ol st 3d=9] A4, AA 2 Al
WHA S Fag7t AAAL 20159 5€, EUe T4 £4s Agshke =440 Hd 2
He AP EU 34EY A9 Malmstrom? -2 =91 23Tt gk 7

N
e

8) CETAE 7Wuthe}l EU 7He] FAAA chapterE EUAMAONA #5082 4, ebdd F9Fgolth
2 @4 20089 102 &F A7 BRuxrt 23EA, 20009 Al zEtstel A JHHE S 823
ol B AAAAE ok 283 5] AR s A 20149 99 5ol Y A A
A IE Pk B IS HEAE FAE AX I, EUY A9 798 93 2 3d= AA7L vl
dof gtk AT AF FA HT 20169 10201 dA| Aol vES T4 AIZIA &1 9o H]
Fo| WS A3 = Aotk

9) Malmstrom 31| A% ZFA| agendar F8 Al¥, T4719 2 FHLS AA | o]¢jo] =&

FE 7o otk F78ke ZloIdth EUS o 7Al7 o] AH-S ARAdstar, 7P &89

b HEsta, ofzelrteke] Ak wtEuvy] A8 ME = A 7o FA ARz g

et o, A B RS Fo| FYo AANH Fel] el FYE THE FEE3

5}tk (http://ec.europa.eu/commission/2014-2019/malstrom_en)

N

g X d
Rl ok o

Bl oot d

:
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BAFHe AFFo=A, ISDSAET} FARAES] 25 Wie] dloAt AlAle] 799
A oM AYEo] Hal Juar sieith TTIP ¥ opy} Selg 7341 RiAkd
(TPP)Oll oAM= ml=3} - HIERE =7F50] ISDS =&l thidh thd e Al-e-aL
. EUE 223 B8] glo] ISDSel ths] +a3 ARRFe R xtet
T Jiee STl shHA, aFdatel AEd 78 A R aFHate] £
S ANt Y-S B (Financial Times, 2015)

o
Q0
g
R
o

tlo kI 0 ol ox

EU9| S22 2 HY A9 ARk o1F, EU M9 dsls f4ols), 3=, 2k 57t

o 71& FAA-=7}F 2 B4 AFA(ISDS) A= SHAIE Holde FAREA =24 A
o] AgS flal 20159 9 169 M=E& FAPREA(Investment Court)e] 4 Aj-S =3+
S TTIP B4 29HS W8l th(European commission, 2015) ©Jel] tiaiA AE7=
< EU Bzt &4 doll 23 A4 B 24 AAIE FJAEE AYS AARE Aol
2}l Y8 203 t}(Financial Times, 2015) AFY EUS] FAPEY A2 dAdY ISDS A
ol gt $Heolls F4E s EEA o2 TTIPAA ISDSZ-2 Fasiths Y3-<
HE A= thar Btk &3 ofn] wj=m3 AA FHojxl 97) FARSHA o=
MAo] Besltha 33t} (Investment in TTIP and beyond, 2015) 1o thalk o] FE= &
WA o8 EU FAAFE°] 7]1E ISDS Al2=Hle] =@ o]&xto]Bg ISDSAI=] thigt EUS
AAES G2 Jge] 87 Frhal Wyt EU B4Ed Je9¥e] Malmstrom 7]&
ISDS Alz=Hle] Aapd T4 9 Aol tigh 42548 R Ag SAE Holdo, 7
T4 427 FNERA] G AEE FAEY A2"E AR HATka AFsHaiTh
¢} tlEo] 1Rl FARS A WS BEe fAlES B A, BES A
AT Aslehe B FAR S 7]E AAE Aol mE APEHFAE 23 HEo

d FAHE Agold 58 2 34 - 398e te F B R, FHo
AraAE o]d), HA T FEHEA Al SRS} Zo] BEXALE BEd - Qe 219

x4 #7120 ST

flo

ot 2 iAo E AES AAREEU FARE Y-S Ul HY g SAREde] 8 845
Higo 2 gitsle] Ao At FAde BEsta FHA AFAS A A7l A
< EZ# 02 3t} (European Commission Press release2015) 24 ths ©HAIZ /-1 H3
€3] EU AAFAE e 9S8 o v=kete] dYs stk AAsdth 1
2|3l EU7} 7180l AZdsta U EU GuiolAe] Fx2k 571 £4¢) s % EU &
ZAPREo s diAsky, EU vIsld=ae] Fap 2ok QJoiXE A2 ISDS =38 ¥e

AL AF3A Tk (European Commission Press release,2015)
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2. EU EXPHES 2 EX

W24 Y#(democratic principles)? 371 Hpublic scrutiny)oll 92tste] AH-2] A
gk oAl At Bs 9 AstE A2 BE O2la FHEA Aol AEdes S 530
2 k= EU BAPHYLS g8 o] 7]&9] ISDS7} o] FoiA &= ICSIDSF UNCITRAL %
Aol thaiA 2pEs} gk 8 EAS AQbskal Tt (European Commission Fact sheet,
2015) F8 5L vt 2ol Al 7ERE g9kt o vk (1) d4arde] A (2) =2
AAE zkE Haoll 9%k W 7eAd (3) HEs FAAke] Ala AE S 4T A

A, FARe] e AES FalA GAAE Bus 71Ee] ISDS Al =HlH g
2AAIE A3RTE EU FAPH S 1Y) dafdos sl =4, 1dHds &
e AR 7Y APttt 7129 ISDS A28l ICSIDSF UNCITRAL A

27 GARAE AR 2ol s, GARRR]D FARRRe} T =77 F ARIGA )R] =7
SAJE 3% WA 58e APt AR o]l thsfiA A4 Bl g4l tis) B
< 7PA& EUs Aldae] 7400 QoA thaat Zo] 2pEst skl

-

1Rl = 15919 Addo s FE T 2, ARl thsiA] 391e) Ala-rt Bde @
o} i FAaHAolAE 6219 Aadt $ 1413 o) 7} 3919] Auirt 34e
= o= 3lal ok 7] ol M= Apolzt AARE T1Ee] A4 Bl A6l QLo
A EUS| 5843 344 7 2 Alae] 25e & 5 Stk 3919 4 sk Aol
AoME BEE sk SAMES BARPE Addshks A 28, ARFE TSR AT
X, S99 38AS BASkaL vk T2]al v 329} o] FAPHd ] 7de AYst

W gew 2ok

ol
-

=

AAE 741511 (EU =3 5%)+(Wl=r =72] 5%)+(A 3= =74 51)

AR 73390 (EU =2 1%)+(W=r =2 1%9)+(A 37 =4 19)
Fan

AB 73630 (EU =7 27)+(Wl=r =2 2%)+(A 3= =7 29)

AR 733D (EU =4 1%)+(= =2 19)+(A 337 =2 19)

EX 7Y - Fae “HT EUS FTA A5 &A%’ "TWORLD ECONOMY TODAY,, Al 15
A 263, NAARRAATAKIEP),2015.
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Aol drgell Ao, AR et 2] ARl EUSt vl= Rl o8 &2 AT
o it =) Helsh o] AT A3 lojM BRG] Ad ARk EAsA] o
© Aol F83 FEoltt ElaL B s ALE ffste] ARIE Fsial e
WS O 74 240 HEARES B F fival rgsioith

AR, 919k 22 AR B AR FAAA A E2 A a8 AL A
o] 3ol oA FAAPFABA(IC]) T FAF-H7HWTO) 7|7l Fdhe =2

AR 71 AB0Se] e W B Aolzh skiek
A, EARte] AlzAel glolA WEke FolE B AL ettt S, A -
CEW e Ao me AW w4 gle 58 9 AR A% 5o Agde) 84 | Aol

(European Commission Proposal, 2015)

o
of

N

] WEe Tk, ISDS A=t ALY A=) F8 Aoldle 384, T84, A
A i 3 7R 240l 71gke] wlashH vt 2k A 384 ofFoll doA ISDS+
TARAIANAES] FAIQ] A o] o] FojA&= BhH FAEA A|2E Qo= 32 dHd &
& AjAgo] #AS Jdqstar, AT FA o A A GAAREY AdgAgte] EA)sA]
gtk 12l FEA Al Jdoide 919 2364 dud A el ICSID ¥
UNCITRAL ZA7F&0IA 7R4le] X & Holas glon), Yzdo= Algle vlgr) 2
Jo = 3ol ok sHANL FAPHYL A5 EAE SNk, 33 E F8skiaA 2l
LS FIHSHAL Ut} o] FEo] EU FAri o] B4 B4 siAddA #ahk= 7P & ¥
sigtal Rojxink a7 2 Wske EU 9] A4l Aol gk ISDSell gk $-&&
s Ao B A, A4lo] 7hsd Aol o9} o] 7|Ee] 24 - TA| Al2=Hl Bk
3843 T YHolA FAF EAL s e AES dFlo] 89T Zo0E B
ok @A, EU {3943 = oAk 2 FHo3]et A AAE Zbl gk =95 A3
%, vl=He] FAolA ISDS Z3ol oA EUS AP = AN AlFe 7HAaL 9lom,
HellA Agd A o] TTIPS] Hao = g 7] doE B JTHo=2s A
STAFEAEY ] FAEE A FYES AR o)A o)t} (Europe Commission Report, 2015)

oot

™l

10) =AAPEARA 7 Al 22 AdLe G99 22 A=A 4 S7lelA HaHdos e o e
& AAE 713 A e Al FEsital A" METE oA 3ol ARl dEHe 59
2 Adge] deow FET FAAPHATRLE 18 Al 42 13- BB FEFAA RS =8
Adcto] A3k ko] WR-FolA tael sl wet F3) 8l R o|AkETE &g Al
4z 2% AR LNA HEHA olshe IAARI D=2 ol Avd FRARE FEETA
A Adel] Fhte] ZAFA ] HahH ad-e 17k 1907'd sllo] L FoF Al Mzl e =4
I FL3 =1 wet A=A R ks = AlddTe] ARtk
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3. EUEXIHR &d0| o|o|?} &tA|:Van Harten's View

BU SARY Ak ax)e FATAYe shie] 1771 2 4 Qs Fo8 WsE 1o
Zt} AAF o2 T FAY EHAL At ATD A 9o 6L EPAAH TAHALS
ol WS G Holk. AAE viEst EUS| Fesef QoA pamoznt 1et 4
E Fxol7)E Sh, AR AgolA F ol9lol] A3Te] Fe] ATBL Hste] B

=28 B9 3 9] 2 4 JER St = TTIPo|%ol EUZL AAE v
o|e]e] m7iete] BEARANE A-8o] s F e ¢t HIth

%0

A ok

EU 39 ¥3]e] EU FAY Ao 7/8eE 848 BH, EUY F44F 57} 1t +74
AAZASDS)o tigk EU =kl Q123 fEo] =9 YA Online Public
Consultation A¥e] W& ARIES] AlE A& 5 Atk i A T2 SAA 24
7} HolA = dAapd Boa @ ARAE 247 03 FAA #AHI RES sjAE At
sh= H4Q1 Aotk AMd, EUFRAPHHolgh= FAke] Al=& #Rlo] 54sh7] okl =
UNCITRAL FA712 =3F B4 12S AAstAA 534 AE A =95 sigka,
ICSID =gF 57131 WHsh= ol ARl A A3 T4 A= &A1) 2ol tigk WS
2z & 2] ATk ol v=ms FACE HEY 2 BAA] AAe] dds

JH

g2 259 FARAANME E 7 A% P A8AR =4S Felga FAR =

7F A A2 =Y fA ol JoAME ol BlEE A HY T} va A=
PollA 224 RS US et BE ol& F JARPE B8 8302 B o
= Ue AL F78 sivka & 5 ok A vl WellA] ISDSell gk Bl o7
3] A &= AL glon, waro] Adsk= FTAQ BIT(YAFEAEAR) ElE oF ISDSE X3
A71E AE OS5 Assiy @A) EUZL vlgkEE ISDS Al=9] A2 Al F<Fdlle PR
2 F3tha B Zlo|th(Stephen Schill, 2016) 8 AYelE HZo] HHAE ofue}
9"%?3% ZRke)] gk 314 Aol RS Hols A9} tlEo] ISDS9} 22 ==
AHES AFH o7 Bosh= FEjo HA 75 tigh vido] Yol Zo] Apdoltk

= AR 25 A S BURIAS] el UEaL AL WAL T
P

m[o

TR FAFEAPH e A2 oln] 2007 Yt YorkthEhe] Van Harteno] 19
ZA ‘Investment Treaty Arbitration and Public Law' oA AA = ¥} Atk (Van
Harten,2007,180-193) 1= TR} 57} SAUHS @3ehs G 8-S AlRbsiHA



EU SA1EE 2 Alte= & SASRAIYS £3Y & 89 A Seft AMR 21

WS AR B AR EE Aol opdEt Bot 21 )18 ZIE THA ok & Aeolal FAA]
=3} A=) ARl ofs) A== Zlo] whEAsithal B9tk Van Harten& o]t =7
Al T2 FA AAL AL vl st =3 vieA] desinal 3 olf= FAE 2Est

= AR SRR SliskA] oA A AEs A5 7 7] WEelsal Bk
o olm] @A T2k FAMBIT)] 300051 7Hell Fahel FAlo] Al2slle ddxos HxA
WAL stEeks @A s Aolr AR @919 585 dlells vt Alktel gel A
g XoR Hol7| biel] M2 FA Ha o] dasitia £ Aotk O w9 %7}
FREUD) ] FaA2rlo] viEA] Fasitial Hekes], o] A 2w oM Fal=
F FAAE F o] el AREe R TS Zlo] nigrsitial Hokth 7 g
o] Adeell tigh AES FEg o= FAAR] ARl AAshs SAQIRTR= R}
Hop e 91elM sid ool 32 divke 48 o e Aol lval & Zoltk
ol = @Al YAFAN(ad-hoc arbitration) FE, =, ARl o] oAl me} A5
Al FAA 2 FARNE AEE 5 7] w2 I ARlEeR Qlel dsks 34 A
A2 QA% A 57} FA] BAMES 4 S5 5 Sle tigke R Hn A
o] Ak A=A Y o] /WS 278 HER Ad7FsAdo] Wl Hgjon, o
¥ 20159 TTIP @7delA EUZE 4% 72 AdsA719 shal Sle= o & 3ok

ISDSE Rzl Fadet Frlehs B9l 9] BASAS A% Aoz slolue
So] Yool A, 7 7190] Al B HPARY FAAEE =Y} T4 AL 5

s Aced ARHon E e BAE 54
A0l e o S|Ae] A Aol B Aele) muaA R AL, TPy 2 1Y 2
oF] Bel e FANIE AT & g AW I S, Fbt G BE
whe Es Flsh AR, TET FHE A% Skl A AA So] 9132 FA
MA BASGE w Aelad 3 Av deln sy 39 Age) Uele I @

ol

i
i)
ojr
1o
of
%
re
St
2
il
£
)
o
o
m?l_g

T
A
o
SiA
ol
o
i
2
0%

| =3 =

ZAoZ HRlt & wa FA49 ISDSo| tidk EUSe| whike S48 o= SAo] Efo=z
&k A7} 2y sk

Zog & F rk ol2gh HollA o EUS| Ak Ak FAHEAY

Zo] AP o]7)& 3k, 71&2] APH(Private Law Approach) Q1 Az}

A2l FH(Public Law)ZQl Az} Alzglo R AR Hol=1l 9le-g HAFTh(AUE,

2012:276-282)
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S =oHA ZAoE 71E2] IsDSell thet 72e Al$7k ICSIDY UNCITRALS| o)
A3 AL o= BoAo] SISkl e o= ot EURARC] FHE 2
M Gt o= e dEske IS Aersliofd Zlolth dA v=o] EU ARy
A At thsf HlBS k= A o] Hlg-o] Tty 244 =Uo= QI &F ARt A
d, 2Ea AR TIE 254 B TR IR FAb fselu;, AR 7283 A
Ao U= Fo A wEo] Hojok & Aot} 7]&2] ISDS7} Aok 73t shte]
Aoz Agztel I A4 e FARE AF EU FAEYAE 133 52430l
3 Age 7R 718e s A2 e 7FeE Aol Folok Itk 7| AZ|EAd
ISDSe| R3], 2z 343 o] FAZE FAF ARLe] A7 Hzole AT,
FF EUFAPH o] Axshe Ao 14 A3e] Hart AR 43 Aiehe Ho= A
A= Aol M3 dEF o Ao & Zo|th

m =

V. EU ExH Yol AAA dgol a3 o] old
1. EU EXHHRo| AZx wig

2016\ 2€ 1%, EU F39193l= EU-HEY FTA AES 308 BAl0l 2018 33E
HEE Zlolgta FE3IFTE EUSH HIEY FTAE 2ASA A2 £ %71 b 84
3A-AAHISDS)7F obd FAPEY A=E APt TTIPAAE Hol WA= AR
I A1 & WEYTe] FTAENS 8skal o], FARYAIES] Age] dZ=a U
d A= AMOIth(FEA,2016) EUS| 919 B2dF=2] J4E37IR1 Felipeoll ©5tH,
FARAA == TTIPH HEGTHS] FTAMA Y A8k 2ol MF24 ¢da o= A
& Hold EU9| FHFEA FAoA T 7129 7]&9] ISDSE A= Wete s v A
olgtal gtk 183 EU-HIEW FTA o|¥, EUFAPH o] dA3} HHA|, Fxolo
2U0] EUQ| daeo] 71t AR ddEolx|a Izt A oE 7IRke g w=3t f9
o] S2H BEAAY FuE 71 Aol githabA] A\shAth(Stephan Schill, 2016)
A, EURAPH ] 74 9 ko 2o AAs) wijbe] thafjA] 37ollA Audt o] iyt
Q1 Ul golAnk wEGZ L] FTAMA AAZQ] #a g F202 Fxsta, d4do) AF
g Ag Boks u, EUWolAe= EUFAPE L] eho 2] Aol A/ do] 80 = =9
o] A & Zlolgt BHezith

ole3t EUS| SAgle] A=) 230le) ¢)x)i= EUZ OBCD ZAs@zolA 544
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)l FAEA, EUFAPE el tigt 29 A g5102 dA AIgArte tAE &
HEZHY 9 &4 Algs A7le 93 tRlE HAA DS B8 =98] =91 ZH oA
A o Stk 2016 3¢ 149 OECE FARIUS ol F3sh= FARA | tiek dsus
A EUx= “2A4s1d o 4 A, F4 Aokl tidh =of'ehe 7412 EEskal
th. 3ld =& ojv] EU-#lEd FTA 3! EU-CANADA FTA FAgEANA vehd F2
At =7F b FASA-AISDS) oA EUFAP S dEjgho =i, 1 yi8el= ddxo=
EFAEY B g Ava HES AW Zlola, ehow F 3in st oAb 9
= YT Ao Qlsf AT =0l HATE (LS 2016) ofoll tish vl HAbd F

BT T4 tid EUS d&< ExUA dFslg, @Ale sASAZIEe 7127t
Azdstar ojm] FHsiAl @=L Aokl A= Sklvk 2]al EUZF AR -] Ao

W 9 APIEE Ago] tEA FAEE A 8] A HEAdel dojA A
2 Zlolg} Atk AL vl A7) @l oA mig Al Akl vk, A
| =B Al &% A, ¥E Ao} AR A3 TASH 2ol 712 RN F
A AEdE qu Bzkgo] zg 2 AHolgka AAHFATE(OECD Investment
Committee, 2016) ©]&|gt vl Z&] WIthE AG7HA] FAHEA ] 3 55 FEafe I71=
A DA G 7 Aol &% mjw US| FARRA A Tl B vt ojdtE
AEHR] 52T ZA0F o= ozt

9

N
ook
{0l

oF el R vio} sl S BU BAUL AR ol Anates) dey
W7 Ak FUALL ALAA G ATEE FUHE R ool BYT AL
whE 0 AR A4 GAE SR ARe] B Zlolth Ak ol AAE 4 e
S 7 AR olelag ol Sl S 240 WA 7 BT
Ape] A7 22 AESlE =ol) Ba® Ao wojzi)

o e Mo

53 EUZF OECD A @204 813l ICSIDE thAld opabs] d Expied o 2o] S
T A S VAL & F e AR Btk @Al v=-EUAT 85 FAb
Hdo] &% S =3 A (permanent) THAHmultilateral) FAPHY = SJridtial sh=
2 MEE G FAE oflet 71&Y FA; B4 sfjd& tiAlsh= AEaL o830 &l
Ao SdE ougthar sk HollA dds AAPES 7EIth ICSIDSF UNCITRAL® |2l
SAFTAY FARRANA £H 0|29 A Zolal tAtA]] FA Y] 32 1 2EA
1 AollA At 10 o @ GA 7P B2 vEs wol 2 [SDS W9 dx47 e
A1E 7FssHl she Aol 88 Roz odEch dA) ICSIDSF UNCITRALC]9) 4
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SCC(Stockholm Chamber of Commerce)s 2 718 FA7|#HSE ol FAEA 4
T2 FARAAIE SAA A-e] Af(forum shopping) U SAIQ! A4 ¥Hlel s
FoAE = & Ave =tk FAFAES Hel ZA(Rule of Law)E FHsl] 93 ¥4
st A EAE O alde] gRyy] FETa & ¢ k. AX| o] Hlszgk ARA <]

FAE O AA o] Y2ths WA EYXAH Rl gt vldEe] loisk
o] SAFAPE AR Aol o] FAIE & glv AR EAHCE Rojxith vhef

EE FARA IS gASE 228 A FAPH0] B8R o= & w49
A Ak 2 XS Aste] S2HEI FAFAY G YAHA shs EOvL
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